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FLOYD R @ BSQN, Circuit Judge.

Paul Handeen appeals the district court’'s order granting sumary
judgnent in favor of the Olins & Brainerd Law Firm and its principals
(collectively the “Firnf) on his clains under the Racketeer |nfluenced and
Corrupt Organizations Act (“RICO'), 18 U S.C. 88 1961-1968 (1994 & Supp.
| 1995), and various other



provi sions of federal and Mnnesota state law.! G ven the procedural
posture of this case, we find ourselves constrained to reverse the district
court’s dismssal of Handeen's RICO and state | aw causes of action, but we

otherwi se affirm

. BACKGROUND

The appeal before us traces its genesis to a series of unfortunate
events that has already been the subject of extensive litigation in this
Court, see Handeen v. lLemaire (In re Lemaire), 898 F.2d 1346, 1347-48 (8th
Cir. 1990) (en banc)(“Lemaire 11")(describing underlying factua
foundation), rev'g 883 F.2d 1373, 1375-76 (8th Cir. 1989)(containing
further elaboration), and we see no present need to retell that sorry tale.
Suffice it to say that Gegory Lemaire (individually referred to as
“Qegory” or “Lemaire”) set out to execute Handeen on July 8, 1978, and he
very nearly succeeded.? As a result of this intentional deed, Lemaire

The court’s order did not dispose of Handeen’s clains
agai nst Gregory Lemaire and his parents, Henry and Patricia, who
were originally named as defendants in the Conplaint. Handeen,
t hough, voluntarily dism ssed his grounds for relief against the
three Lemaires pursuant to a Pierringer settlenent. See
Pierringer v. Hoger, 124 N W2d 106 (Ws. 1963).

2Lemaire represented hinself pro se in the instant action,
and one of the nunerous docunents he filed with the district
court is a ranbling, thirty-one page Answer recounting with
chilling detail his version of the events which transpired on
t hat summer day:

The rifle was a sem -automatic, .22-calibre rifle that
| had purchased many years before for the sol e purpose
of shooting at tin cans wwth ny friends. The rifle was

capable of holding 16 bullets . . . . Prior to the
shooting, | had | oaded bullets into the gun in the
front seat of my car; in checking that a bullet was in
t he chanber, | had ejected one bullet, which | anded on

the floor on the passenger’s side of the front seat.
When | began shooting at M. Handeen, it was fromthe
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pl eaded guilty to a charge of aggravated assault and spent twenty-seven
nonths in a Mnnesota prison. Following his release, Lenaire resuned his
graduate studies at the University of Mnnesota and in January 1986
received a doctoral degree in, of all things, experinental behavioral
phar nacol ogy.

Handeen filed a civil suit against Lemaire and obtai ned a consent
judgnent in excess of $50, 000. Lermaire used funds received from his
father to pay an initial lunmp sumof $3,000 due under the judgment, but he
failed to remit any agreed-upon nonthly installnents. This pronpted
Handeen to commence garni shnent proceedings to collect the bal ance due him
Lemaire, who was represented by the Firm filed a Chapter 13 bankruptcy
petition shortly thereafter, and the bankruptcy court, over Handeen's
obj ections, approved Lennire's repaynent plan. The district court and a
di vided panel of this Court affirnmed the bankruptcy judge' s decision, see
Handeen v. lLemnire (In re Lemaire), 883 F.2d 1373

car in which | sat, perhaps 150-200 feet away from him
| then left the car and ran toward him continuing to
shoot. At sonme point in ny approach to him there were
no nore bullets left in the gun. | ran back to the
car, picked up the single remaining bullet fromthe
floor of the car, placed it in the chanber of the
rifle, and ran to M. Handeen. At the instant that I
cane to stand directly over M. Handeen, there was no

t hought involved: | clipped-on the safety nechani sm of
the rifle and placed it on the roof of M. Handeen’'s
car, which was directly adjacent to us. Fromthen on,

| agitatedly paced back and forth in the street with
rai sed hands, yelling to M. Handeen (who repeatedly
atenpted to rise), “Stay down![] Stay down! The

anbul ance is comng!” . . . . | evidently did fire
nine shots with the intent to execute M. Handeen; |
did not fire the tenth shot, which would have done so.

Gregory Lemaire’s Answer at 4. Upon reading Lemaire’s

subm ssions to the district court, one cones away with the

di stinct inpression that he considers hinself the primary victim
inthis affair. This is a sentinment we do not share.
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(8th CGr. 1989)(“Lenmnire 1"), rev'd en banc, 898 F.2d 1346 (8th Cr. 1990),
but upon rehearing en banc we determ ned that Handeen had not proposed the

Chapter 13 plan in good faith, see Lemnire 1l, 898 F.2d at 1352-53.
Accordingly, we reversed the order confirmng the plan and renanded the
case for further proceedings. Id. at 1353. On July 19, 1990, the

bankruptcy judge vacated the plan and di sm ssed the petition

Handeen initiated this suit against the Firm and the Lemaires on
Cctober 16, 1992. The Conplaint paints a sordid portrait of an intricate
schene t hrough which Lenmaire sought to fraudul ently obtain a discharge of
Handeen' s judgnent by mani pul ati ng the bankruptcy system?® As part of this
plot, the Firm and the Lenmmires contrived to mnmininze whatever reduced
recovery Handeen m ght achieve via the bankruptcy process. To this end,
the Firminstructed Gregory to inflate the anount of his debts by agreeing
to pay his parents rent and by executing a fal se pronissory note payable
to the elder Lemnires.* Gegory listed his parents as creditors on
schedul es he filed with the bankruptcy court,® and the Firmrelied on the
parents’ clai ns when preparing proposed

3As we explain below, at the current stage of these
proceedi ngs we nmust accept as true all of the allegations within
the Conplaint. W pay homage to this requirement during our
recitation of the salient facts.

‘G egory had never before paid his nother and father rent
for the privilege of living in their hone. Furthernore, the
prom ssory note was dated January 15, 1987, only one day prior to
the date Gregory filed for bankruptcy protection.

The Conpl aint also indicates that the Firm advised G egory
not to disclose on his schedules a contingent debt in the anount
of $30,000 to $50, 000 which he woul d have been obligated to repay
to the United States Public Health Service if he failed to

fulfill the terns of a fellowship stipend. This obscuration
could have resulted in discrimnation anong creditors. See
Lemaire 11, 898 F.2d at 1350 n.5.
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repaynent plans.  course, to the extent the bankruptcy court recognized
this “indebtedness,” it would reduce Handeen's pro rata share of any
Chapter 13 distributions. I ndeed, the cabal enjoyed success in this
venture, for the bankruptcy court in substantial neasure approved the
parents’ petitions against the estate.® As such, Gegory's parents
received a portion of the suns he paid under the approved plan, and they
conmpounded the fraud by transferring nuch of this noney back to Gregory.

The intrigue, however, does not end there. In 1989, while Handeen
was appeal i ng the bankruptcy court’s confirmation of the Chapter 13 plan
Gregory found a new job which required himto relocate from M nneapolis to
Houston, Texas. This enploynent significantly enhanced Lemaire’'s incone.
Nonet hel ess, presunably because a person who takes refuge in Chapter 13
must ordinarily devote to the repaynent plan “all of the debtor’s projected
di sposabl e inconme,” 11 U.S.C. 8§ 1325(b)(1)(B) (1994),7 Lenaire did not w sh
to reveal his increased wages to the bankruptcy trustee. Consequently,
Lemaire, his parents, and the Firmfornulated an artifice to avoid rousing
the trustee’s attention. Specifically, the ruse called for Lemaire to nai
his father a parcel every nonth. Wthin that package woul d be an envel ope
addressed to the bankruptcy trustee and containing a check representing
Lemaire’s nonthly paynent under the plan. Lemaire’'s father would, in turn
pl ace the encl osed envelope in the nails, and the trustee would

®°The Firm al so represented Henry and Patricia Lenaire before
t he bankruptcy court, and it therefore defended their clains
agai nst obj ections | odged by Handeen.

To be sure, 8§ 1325(b)(1)(B) speaks of the debtor’s
“projected disposable inconme” at the tinme the plan first takes
effect. Section 1329, though, allows an unsecured creditor or
the trustee to proffer a postconfirmation notion for nodification
of the plan. See 11 U . S.C. 8§ 1329(a)(1) (1994).
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thus receive a letter postmarked from M nneapolis rather than Houston. The
object, it is clear, was to fool the trustee into believing that the status
guo ante existed, and this exploitation of the postal service remained a
monthly ritual until the court dismssed Lemaire’s plan in July of 1990.

In his Conplaint, Handeen charges that the Firm and the Lenmires
through their duplicitous association with Gegory' s bankruptcy estate,
violated 18 U S.C. 8§ 1962(c) by conducting a RICO enterprise (the estate)
through a pattern of racketeering activity. Handeen also alleges that the
group conspired to violate RICO in violation of 18 U S.C. § 1962(d). On
sunmary judgnent, the district court dismssed these clains against the
Firmbased on its determnation that Handeen had failed to denonstrate “the
exi stence of a pattern of racketeering separate and apart from the
bankruptcy estate.” At the sane tinme, the district court rejected
Handeen's attenpt to obtain an augnented recovery under two provisions of
M nnesota state | aw that subject unscrupul ous attorneys to severe nonetary
penalties. See Mnn. Stat. Ann. 88 481.07-.071 (Wst 1990). The court
decided that the statutes in question nerely authorize treble damages in
certain civil suits and do not create i ndependent causes of action. Thus,
because the district court believed that Handeen did not attenpt to ground
his state | aw action upon a separate tort, but instead nmerely invoked the
two damages provisions, the court found summary judgnment appropriate.



Handeen now appeals the district court’s disnissal of his R CO and
state |aw causes of action.® W reverse the court’'s grant of sunmmary
j udgnent on these cl ains.

1. DI SCUSSI ON

A. Pr ocedur al Consi derati ons

Before taking up the nerits of Handeen's appeal, we nust first focus
on a procedural question of significant inport in the context of this case.
At oral argunent, counsel for the Firm nentioned that Handeen' s response
to the notion for summary judgnent, along wth all acconpanying
subm ssions, failed to establish the existence of a “factual record
warranting trial.” Based wupon our review of these nmmterials, we
whol eheartedly agree with this suggestion. The response nmakes no effort
to denponstrate, through citation to affidavits, depositions, answers to
interrogatories, or admissions on file, any “specific facts show ng that
there is a genuine issue for trial.” Fed. R Cv. P. 56(e). It is true
t hat Handeen suppl enented his response with certain affidavits and ot her
papers extraneous to the pleadings. Still, these docunents are

8The district court dism ssed, as well, each of the many
additional clainms included within Handeen’s Conplaint. Wth one
exception, Handeen does not challenge the district court’s
rulings on those counts. He does, however, appeal the district
court’s decision to grant summary judgnment on a theory of
recovery he struggled to forge fromRule 11 of the Federal Rules
of Civil Procedure. W summarily affirmthis aspect of the
district court’s judgnent, because “Rule 11 sanctions nust be
sought by notion in a pending case; there can be no i ndependent
cause of action instituted for Rule 11 sanctions.” Cohen v.
Lupo, 927 F.2d 363, 365 (8th Cr.), cert. denied, 502 U S. 861
(1991); see also Port Drum Co. v. Unphrey, 852 F.2d 148, 150 (5th
Cir. 1988)(“[T]he rule’s primary purpose is to discourage
groundl ess proceedings rather than to conpensate w onged parties
by neans of affirmative relief.”).
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largely irrelevant to the essential elenents Handeen will be required to
prove in order to prevail, and he appears to have included nost of themto
provide support for tangential nmatters not currently in issue.
Accordingly, were this a typical sunmary judgnent case, we would have no
difficulty with affirnming the district court’s judgnent in toto. See
Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986)(“[T]he plain | anguage
of Rule 56(c) nmandates the entry of summary judgnent, after adequate tine

for discovery and upon notion, against a party who fails to nake a show ng
sufficient to establish the existence of an elenent essential to that
party’'s case, and on which that party will bear the burden of proof at
trial.”).

This is not, however, a typical sumary judgnent case. W have al so
had occasion to inspect the Firmis summary judgnent notion, and we are
convinced that, for present purposes, it would be entirely unfair to hold
Handeen accountable for a factual showing that would, under nornma
ci rcunstances, be inadequate. This is because the Firm s notion shares,
and probably engendered, the exact flaw contained in Handeen's response:
It is alnost entirely bereft of any citations to relevant portions of the
record.?® In fact, the Firm went so far as to introduce its argunent
section with an express affirmation that

[r]esolution of th[e] notion does not depend upon the outcone
of any disputed question of fact. Instead, it requires only
the application of established principles

The district judge was correct in treating the Firm s
filing as a notion for sumary judgnent because “matters outside
the pl eadings [were] presented and not excluded by the trial
court.” Gbb v. Scott, 958 F.2d 814, 816 (8th Cr.

1992) (quotation omtted); see also Fed. R Cv. P. 12(c).

Simlar to Handeen's response, the materials submtted and cited
by the Firmdeal primarily with matters of historical fact not
currently in dispute.
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of law to the allegations contained in [ Handeen' s] Conpl aint.
Such application denpnstrates that [Handeen] has failed to
state a claim against [the Firn] upon which relief can be
granted . .

The Firmis Summ J. Mt. at 6. This evolved into the doninant thene
underlying the Firmis notion, as it is readily apparent that, for whatever
reason, the Firmchose to eschew reliance on the recently alleged absence
of a “factual record warranting trial,” and instead enphasi zed what were
perceived to be “an array of patently untenable legal theories.” 1d. at
1. This is a conmon refrain throughout the Firmis notion; the docunent
repeatedly accepts as true contentions within the Conplaint and endeavors
to show why those undi sputed facts cannot support a recovery. See., e.dq.
id. at 16 (assuming as accurate the “‘enterprise’ alleged by plaintiff” and
mai nt ai ni ng that Handeen cannot prevail “[e]ven if the [Firml had engaged

in the acts described in [his] Conplaint.”).

It is evident, then, that the Firm failed to neet the prefatory
burden contenplated by Rule 56. The Suprene Court has expl ai ned that one
who noves for summary judgnent “al ways bears the initial responsibility of
informng the district court of the basis for its notion, and identifying
those portions of [the record as specified in Rule 56(c)] which it believes
denonstrate the absence of a genuine issue of material fact.” Celotex, 477
U S at 323 (quotation omitted). The standard is far fromstringent, for
it is sufficient if the novant points out “that the record does not contain
[a genuine issue of material fact] and . . . identif[ies] that part of the
record which bears out his assertion.” Gty of M. Pleasant, lowa V.
Associated Elec. Coop.., Inc., 838 F.2d 268, 273 (8th Cr. 1988). This is
an obligation regularly discharged with ease by parties who desire sunmmary

judgnent, but it is one



that went unsatisfied in this case.!® By founding the summary judgnent
notion on a theory which accepted for purposes of argunent the veracity of
all egations wthin Handeen's Conplaint, and by posing no alternative
grounds for the requested action, the Firm neglected to pinpoint those
portions of the record that m ght have reveal ed the absence of a genuine
factual issue.!

Due to the Firms failure to neet its initial burden, the onus never

passed to Handeen to “set forth specific facts showing that there is a

genuine issue for trial.” Anderson v. Liberty Lobby, Inc., 477 U S. 242,

256 (1986). Only after the noving party fulfills its duty is the nonnoving
party obliged to “proffer evidence that contradicts the noving party's
showi ng and t hat

1t is possible to construe the Firms notion as an effort
to show that the facts all eged by Handeen, though disputed, are
not material. Phrased differently, it mght have been the Firm s
unstated intention to establish that the contentions in the
Complaint are so intrinsically deficient that they could not
“affect the outconme of the suit under the governing |aw.”
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). Even
viewed in this charitable fashion, the Firmfailed to satisfy its
burden, because our interpretation of RICO | aw reveals that the
all egations are, in fact, material. That is, the Conplaint could
support a recovery under RI CO.

1There are, wi thout a doubt, cases in which the defendant
truly does not dispute the plaintiff’s characterization of
rel evant events. As a consequence, the parties reach an
agreenent, perhaps inplicitly, that there is no genuine issue for
trial. Under those circunstances, because it would be sensel ess
and wasteful for the litigants to submt the matter to a trier of
fact, it is common for the district court to render sumrary
judgnent for one side or the other, often on a set of stipulated
facts. Therefore, it is inportant to stress our confidence that
the Firm s concessions were for purposes of argunent only. That
is, we do not believe the Firmintended to make a bi ndi ng
adm ssion that the representations in the Conplaint are true.
The nost cursory review of the record discloses that the Firm
does, indeed, challenge the accuracy of many of Handeen’s cl ai ns.
Were the situation otherw se, under our analysis of RICO | aw,
summary judgnent against the Firmwoul d be proper.
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proves the existence of a genuine issue of material fact.” MKinney v.
Dole, 765 F.2d 1129, 1135 (D.C. GCir. 1985). “[E]ven when the non-novant
bears the burden of proof at trial, sinply filing a summary judgnment notion
does not imedi ately conpel the party opposing the notion to cone forward
with evidence denonstrating material issues of fact as to every el ement of
its case.” Ashe v. Corley, 992 F.2d 540, 543 (5th Gr. 1993)(quotati on and
alteration onmtted); see also New Burnham Prairie Hones, Inc. v. Village
of Burnham 910 F.2d 1474, 1477 (7th GCr. 1990)(recogni zing that the
nonnovant nust show the exi stence of an issue warranting trial only after

the nmovant has nmet its burden). Any contrary rule would be fundanentally
unfair and would pernit a defendant, with very little effort on its own
part, to place upon a plaintiff an unwarranted responsibility to
substantiate each elenment of its case or face summary dismssal. Unwlling
to count enance such a practice, we nust reject the Firnm s bel ated assertion
that affirmance is appropriate in light of asserted inadequacies in
Handeen's factual show ng.

Ready to turn our attention to the substance of this appeal, we are
| eft to ponder what | egal standard should guide us in our task. There is
authority for the proposition that a summary judgnent notion should be
deni ed whenever its proponent does not neet his initial burden, see
McKi nney, 765 F.2d at 1135, but we are reluctant to adopt this approach
What ever the wisdomin subnmitting a notion that assunes the accuracy of a
plaintiff’'s portrayal of the episode and does no nore than question the
sufficiency of the conplaint, we see no reason to prevent a district court
from granting summary judgnent if the unchallenged facts cannot, as it
turns out, sustain a viable cause of action. |In these situations, we agree
with our counterparts on the Fifth Circuit that the subm ssion should be
evaluated sinmlarly to a 12(b)(6) notion to disnmiss. See Ashe, 992 F.2d
at 544. “\Were a
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notion for summary judgnent is based solely on the pleadi ngs and nakes no
[meani ngful] reference to affidavits, depositions, or interrogatories, it
nmakes no difference whether the notion is evaluated under Rule 56 or Rule
12(b) (6) because both standards reduce to the sane question.” Id.
(quotation omtted). Therefore, a court should grant the notion and
dismiss the action “only if it is clear that no relief could be granted
under any set of facts that could be proved consistent wth the
allegations.” Hshon v. King & Spalding, 467 US. 69, 73 (1984); see also
WWX Techs.., Inc. v. Gasconade County, M ssouri, 105 F.3d 1195, 1198 (8th
Gr. 1997)(“In considering a notion to dismss, the court nust construe the

conplaint liberally and assune all factual allegations to be true.”). Qur
review of the district court’s decision is plenary. See WV, 105 F. 3d at
1198 (reviewing de novo district court’'s 12(b)(6) disnissal); Nangle v.
Lauer (In re Lauer), 98 F.3d 378, 382 (8th Cr. 1996)(revi ewi ng de novo
district court’s disposition of summary judgment notion).

B. 18 U.S.C. § 1962(c)

A plaintiff who brings suit under 18 U S. C. 8§ 1962(c) nust prove that
t he defendant engaged in (1) conduct (2) of an enterprise (3) through a
pattern (4) of racketeering activity. See Sedima, S.P.R L. v. Inmrex Co.
473 U S. 479, 496 (1985); cf. United States v. Darden, 70 F.3d 1507, 1518
(8th CGr. 1995)(describing the elenents in an alternative, but essentially

equi val ent, manner), cert. denied, 116 S. C. 1449, and cert. denied, 116
S. C. 2567 (1996). “In addition, the plaintiff only has standing if, and
can only recover to the extent that, he has been injured in his business

or property by the conduct constituting the violation.” Sedim, 473 U S.
at 496. To determ ne whether Handeen has stated a substantive RICO
violation, we nust apply each of these elenents
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to the assertions within his Conplaint. Having done so, we are convinced
that the district court conmitted error when it entered summary judgnment
for the Firm

1. Conduct

Liability under 8 1962(c) extends only to those persons associ ated
with or enployed by an enterprise who “conduct or participate, directly or
indirectly, in the conduct of such enterprise’'s affairs through a pattern
of racketeering activity.” 18 U S.C. § 1962(c). In Reves v. Ernst &
Young, 507 U. S. 170, 185 (1993), the Suprene Court confirnmed that this
Crcuit has correctly interpreted the “conduct” requirenent to authorize
recovery only against individuals who “participate in the operation or
nmanagerment of the enterprise itself.” See Bennett v. Berg, 710 F.2d 1361
1364 (8th Cir.)(en banc)(announcing the “operation or managenent” test),
cert. denied, 464 U S. 1008 (1983). The Suprene Court clarified the scope
of the operation or nanagenent test, observing:

An enterprise is “operated” not just by upper nanagenent but
al so by lower rung participants in the enterprise who are under
the direction of upper nmanagenment. An enterprise also mght be
“operated” or “managed” by others “associated with” the
enterprise who exert control over it as, for exanple, by
bri bery.

* * *

[ Section] 1962(c) cannot be interpreted to reach conplete
“out siders” because liability depends on showing that the
def endants conducted or participated in the conduct of the
“enterprise’'s affairs,” not just their own affairs. O course,
“outsiders” my be liable under § 1962(c) if they are
“associated with” an enterprise and participate in the conduct
of its affairs -- that is, participate in the operation or
managenent of the enterprise itself
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Reves, 507 U S. at 184-85 (enphasis in original)(footnote onitted).
Consonant with the dictate of Reves, it is not necessary that a R CO
def endant have wi el ded control over the enterprise, but the plaintiff “nust
prove some part in the direction . . . of the enterprise’'s affairs.”
Darden, 70 F.3d at 1543 (enphasis in original). But cf. Departnent of
Econ. Dev. v. Arthur Anderson & Co., 924 F. Supp. 449, 466-67 (S.D. N Y.
1996) (suggesting that requirenment of control is the hallmrk of Reves).

The Supreme Court's approval and refinenment of our operation or
nmanagement test has had far-reaching inplications, particularly in the area
of professional liability under RICO This is not especially surprising,
given that Reves itself involved an attenpt to inpute liability to an
accounting firm There, the accounting firm certified that a co-op’'s
records adequately reflected its financial status, and the firmrelied upon
those existing records, in conbination with a review of past co-op
transactions, to prepare audits for the organi zation. Reves, 507 U S. at
173-75. In conpleting these assignnments, and without informng the co-op’'s
board, the firm utilized questionable neasures to verify the co-op’'s
solvency. 1d. at 174-75. The Suprene Court affirned our decision finding
that the accounting firms activity did not constitute conduct of a R CO
enterprise. 1d. at 186.

In our view, the Reves decision represents a fairly unconplicated
application of the operation or managenent test. This test, |ike Reves
itself, is built upon a recognition that Congress did not nean for §
1962(c) to penalize all who are enployed by or associated with a RICO
enterprise, but only those who, by virtue of their association or
enpl oynent, play a part in directing the enterprise’'s affairs. Furnishing
a client with ordinary professional assistance, even when the client
happens to be a RICO enterprise, will not normally rise to the |level of
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participation sufficient to satisfy the Suprene Court’s pronouncenents in
Reves. I n acknow edgnent of this certainty, a grow ng nunber of courts,
i ncludi ng our own, have held that an attorney or other professional does
not conduct an enterprise’'s affairs through run-of-the-mll provision of
prof essional services. See Azrielli v. Cohen Law Ofices, 21 F.3d 512, 521
(2d CGr. 1994)(finding no RICO liability where defendant had “acted as no
nore than [an] attorney”); Baunmer v. Pachl, 8 F.3d 1341, 1344 (9th Cr.
1993) (af firm ng dism ssal of case against attorney whose “role was limted

to providing |egal services”); University of Maryland v. Peat, Marwick
Main & Co., 996 F.2d 1534, 1538-40 (3d Cir. 1993)(hol ding that accounting
firmcould not be liable for performing generic financial services for an
i nsurance conpany); Nolte v. Pearson, 994 F.2d 1311, 1317 (8th Gir.
1993) (deeming directed verdict appropriate where plaintiff’s evidence did

not indicate attorneys participated in the operation or nanagenent of the
enterprise); Mnuskin v. WIlians, 940 F. Supp. 1199, 1210 (E. D
Tenn.)(granting summary judgnent for attorney who perforned “standard

routine” services for construction conpany), appeal dism ssed, 98 F.3d 1342
(6th Cr. 1996). By the sane token, RICO is not a surrogate for
prof essional nal practice actions. See University of Maryland, 996 F.2d at

1539-40 (explaining that an accounting firm does not becone |iable under
RI CO by providing “materially deficient financial services”); Bauner, 8
F.3d at 1344 (“Wiether [the attorney] rendered his services well or poorly,
properly or inproperly, is irrelevant to the Reves test.”).

Appreciation for the unremarkable notion that the operation or
nmanagement test does not reach persons who performroutine services for an
enterprise should not, however, be mnistaken for an absolute edict that an
attorney who associates with an enterprise can never be |iable under RI CO
An attorney's license is not an invitation to engage in racketeering, and
a lawer no | ess than anyone else is
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bound by generally applicable |egislative enactnents. Neither Reves nor
RICO itself exenpts professionals, as a class, from the laws
proscriptions, and the fact that a defendant has the good fortune to
possess the title “attorney at law' is, standing alone, conpletely
irrelevant to the analysis dictated by the Suprenme Court.?? It is a good
thing, we are sure, that we find it extrenely difficult to fathom any
scenario in which an attorney night expose hinself to RICO |liability by
of fering conventional advice to a client or performng ordinary |egal tasks
(that is, by acting like an attorney). This result, however, is not
conpel l ed by the fact that the person happens to be a | awyer, but for the
reason that these actions do not entail the operation or managenent of an
enterprise. Behavior prohibited by § 1962(c) will violate RI CO regardl ess
of the person to whomit may be attributed, and we will not shrink from
finding an attorney liable when he crosses the |line between traditional
rendition of legal services and active participation in directing the
enterprise. The polestar is the activity in question, not the defendant’'s
status. Cf. In re Anerican Honda Motor Co. Dealerships Relations Litig.,
941 F. Supp. 528, 560 (D. M. 1996) (“Th[e] cases reveal an underlying
di stinction between acting in an advisory professional capacity (even if

in a know ngly fraudul ent way) and acting as a direct participant in [an
enterprise’'s] affairs.”).

12The Court did reference the distinction between
“outsiders” and “insiders” to a RICO enterprise, but only in
response to an argunent by am cus that the operation or
managenent test exenplifies an overly crabbed reading of the Act
whi ch unnecessarily limts the liability of outsiders. Reves,
507 U.S. at 184-85. In addressing this concern, the Court
stressed that outsiders who associate with an enterprise wll be
liable if they “participate in the operation or managenent of the
enterprise itself.” [d. at 185. To put it another way,
outsiders, like all other people, will be liable only if their
actions satisfy the operation or managenent test.
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Bearing these principles in nmnd, we are confident that Handeen's
Conpl ai nt could support a verdict against the Firm At the outset, we
think it worthwhile to reflect upon the nature of a Chapter 13 bankruptcy
estate. Chapter 13 affords to a debtor with a regul ar source of incone or
earnings, and with a relatively small debt |oad, an opportunity to obtain
a di scharge of debts after devoting to creditors disposabl e inconme received
over a period not to exceed five years. See In re Abereggq, 961 F.2d 1307,

1308 (7th Cir. 1992). Because creditors are paid from future earnings
instead of assets, Chapter 13 pernits a debtor who neets specified
requirenments to shield his property from seizure or |iquidation. See
MRoberts v. S.1.V.l1. (In re Bequette), 184 B.R 327, 333 (Bankr. S.D. III.
1995). Understandably, then, unless the repaynent plan or bankruptcy court

provi des otherw se, the debtor retains custody of his possessions, see 11
U S.C 8§ 1306(b) (1994), and “confirmation of a plan vests all of the
property of the estate in the debtor,” id. 8§ 1327(b). Furthernore, the
decision to seek Chapter 13 relief is wholly voluntary, and the debtor may,
subj ect to exceptions not presently relevant, dismss his case at any tine.
See id. § 1307(b). Finally, it is the debtor’s exclusive prerogative to
file a proposed repaynent plan, see id. § 1321, and he enjoys many of the
powers nornally reserved to a bankruptcy trustee, see id. § 1303.

These exanples illustrate, in pointed fashion, that the debtor
exerci ses significant control over his Chapter 13 estate.® O

BWe certainly realize that a debtor is restrained by the
authority of the bankruptcy court. This does not, however,
alterthe reality that the debtor holds the power to create the
estate and define its limts through the proposal of a repaynent
pl an. Mreover, the continued existence of the Chapter 13 estate
is, for the nost part, subject to the debtor’s whim The court,
in general, acts as a reactive party in the process by granting,
or refusing to grant, approval to courses of action chosen by the
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current paranmountcy is how nmuch of that control the debtor, in this case
Lemaire, may have relinquished to others. If the Conplaint is to be
believed, as it nust, the Firm mght have been the beneficiary of

consi derabl e abdication. |In keeping with the contentions in that pleading,

Handeen’s proof could show that the Firm and the Lenmires joined in a
col | aborative undertaking with the objective of releasing Gegory fromthe
financial encunbrance visited upon himby Handeen's judgnent. To realize
that goal, Lemmire sought the assistance of the Firm The attorneys, in
turn, may have suggested that Chapter 13 bankruptcy, which presented a rea

opportunity for Lemaire to obtain a discharge of the debt arising from
infliction of “willful and malicious injury by the debtor to another
entity,” 11 U S.C 8§ 523(a)(6) (1994), offered the npbst propitious
opportunity to reach the desired result. Wile Lemaire, obviously, was the
party on whose behalf the Chapter 13 petition was filed, the Conplaint

could support a showing that the Firm navigated the estate through the
bankruptcy system Under this postulation, the Firmdirected Gregory and
his parents to enter into a false pronmissory note and create other sham
debts to dilute the estate, the Firmrepresented the el der Lennires and
def ended their fraudulent clains against objections, the Firm prepared
Lemaire’'s filings and schedul es contai ning erroneous information, the Firm
formul ated and pronoted fraudulent repaynent plans, and the Firm
participated in devising a schene to concea

debtor. It is, wthout question, the debtor who stands at the
hel m of the Chapter 13 estate. Simlarly, though a trustee is
normal Iy involved in the Chapter 13 process, “the trustee’s
functions are limted under Code 8§ 1302 to adm nistrative
functions.” Carr v. Denusis (In re Carr), 34 B.R 653, 655
(Bankr. D. Conn. 1983), aff’'d, 40 B.R 1007 (D. Conn. 1984). *“A
Chapter 13 trustee, unlike a Chapter 7 trustee, serves a limted
adm ni strative function of ensuring that the debtor’s plan neets
the standards for confirmation, objecting to clains, and paying
approved clains according to the confirnmed plan.” Bequette, 184
B.R at 333.
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Gregory’s new job from the bankruptcy trustee. |In short, Handeen m ght
prove that Lemaire, who was, after all, ultinmately interested solely in
ridding hinmself of the oppressive judgnent, controlled his estate in nane
only and relied upon the Firm with its legal acuity, to take the lead in
maki ng i nportant deci sions concerning the operation of the enterprise.
W underscore that we have no basis for specul ati ng whet her Handeen
will, in the end, be able to substantiate this narrative. W nerely
i ncl ude the above hypothetical to showthat relief is available “under a[]
set of facts that could be proved consistent with the allegations.”
H shon, 467 U S at 73. |If Handeen's evidence is up to this challenge, we
are confortable that he will have succeeded in proving that the attorneys
conducted the bankruptcy estate. |In that event, this would not be a case
where a |lawer nerely extended advice on possible ways to manage an
enterprise’s affairs. Cf. Azrielli, 21 F.3d at 521 (foreclosing liability

where defendant only acted as attorney in illicit transactions). Nor would
this be a situation where counsel issued an opinion based on facts provided
by a client. See Reves, 507 U S. at 185-86 (concluding that accounting
firmdid not violate RICO when it prepared audits in reliance upon a
client’s existing records); Nolte, 994 F.2d at 1316-17 (refusing to inpose
RICO liability where attorney had generated docunents based on facts
provided by client). Instead, if the Firmtruly did associate with the
enterprise to the degree enconpassed by the Conplaint, we would not
hesitate to hold that the attorneys “participated in the core activities

that constituted the affairs of the [estate],” Napoli v. United States,
32 F.3d 31, 36 (2d. Cir. 1994), cert. denied, 115 S. C. 900, and reh'g
granted, factual inaccuracies corrected, and original deternination

confirmed, 45 F.3d 680 (2d. Gr.), cert. denied, 115 S. . 1796, and cert.
denied, 115 S. C. 2015-16 (1995), nanely, the nmanipulation of the
bankruptcy process to
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obtain a discharge for Lenmire. In that instance, the Firm would have
pl ayed sone “role in the conception, creation, or execution,” Azrielli, 21
F.3d at 521, of the illegal schene, and we could safely say that the
| awyers participated in the operation or managenent of the estate by
assumng at least “some part in directing the enterprise’'s affairs.”
Reves, 507 U S. at 179 (enphasis in original). Therefore, we conclude that
the Complaint could justify a finding that the Firm participated in the
conduct of the alleged RI CO enterpri se.

2. Enterprise

The Suprene Court has renmarked that “[t]he ‘enterprise’ is not the
‘pattern of racketeering activity'; it is an entity separate and apart from
the pattern of activity in which it engages.” United States v. Turkette,
452 U. S. 576, 583 (1981). Consequently, “[t]he existence of an enterprise
at all tinmes remains a separate elenent which nust be proved by the

[plaintiff].” 1d. Faithful to these excerpts from Turkette, we have
identified three characteristics possessed by all R CO enterprises: (1)
a common or shared purpose; (2) sonme continuity of structure and personnel

and (3) an ascertainable structure distinct fromthat inherent in a pattern
of racketeering. See Atlas Pile Driving Co. v. DiCon Fin. Co., 886 F.2d
986, 995 (8th Cir. 1989). As set forth in the foll owi ng paragraphs, we
determine that the enterprise alleged in this case, the bankruptcy estate,

bears these attributes.
a. Common or shared purpose
It seems to us nmanifest that the common or shared purpose of a

bankruptcy estate is to collect assets and pay off creditors. The Firm
t hough, asserts that this prerequisite is unnmet because
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the attorneys did not stand to benefit econonically fromthe enterprise.
This contention is specious. Qur cases have established that the
enterprise itself, broadly speaking, nust be marked by a commopn purpose,
but it is not necessary that every single person who associates with the
entity gain sone discrete advantage as a result of that particular
notivation. Prospective benefit to an individual collaborator is sinply
inmpertinent; it is sufficient if a R CO defendant shared in the general
purpose and to sonme extent facilitated its comrission. See United States
v. Kragness, 830 F.2d 842, 856 (8th GCir. 1987)(deening this factor
sati sfied where each defendant shared conmon purpose and to sone extent
carried it out); United States v. Lemm 680 F.2d 1193, 1199 (8th GCir.
1982) (“Each appel | ant shared with Eugene Ganst the purpose of setting arson
fires so as to defraud one or nore insurance conpani es, and each carried
out this purpose to sone extent.”), cert. denied, 459 U S. 1110 (1983).
The overall nission of Lenmire's bankruptcy estate was to obtain a

di scharge of his debts in accord with the terns of a repaynent plan, and
the Firmknow ngly nade positive contributions toward that goal. Thus, we
easily decide that the commbn purpose elenent is present here.

b. Continuity of structure and personnel

“The Firmcites United States v. Flynn, 852 F.2d 1045, 1052
(8th Gr.), cert. denied, 488 U. S. 974 (1988), in support of its
argunent that a RICO enterprise “nmust be directed toward an
econom c goal.” The United States Supreme Court quoted that very
passage from Flynn when it reached exactly the opposite
conclusion in National Org. for Whnen, Inc. v. Scheidler, 510
U S. 249, 257 (1994)(“Nowhere in either 8 1962(c) or the R CO
definitions in 8 1961 is there any indication that an economc
notive is required.”). W remind litigants that they are
expected to thoroughly research all issues included within briefs
before this Court.
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I n Kragness, we elaborated on this conponent of a RI CO enterprise:

Continuity of structure exists where there is an organi zati ona

pattern or system of authority that provides a nechanism for
directing the group’s affairs on a continuing, rather than an
ad hoc, basis. The continuity-of-personnel elenent involves a
closely related inquiry, in which the determ native factor is
whet her the associational ties of those charged with a Rl CO
violation anmount to an organi zational pattern or system of

aut hority. The continuity of these elenents need not be
absolute . . . . [B]loth the structure and the personnel of an
enterprise my undergo alteration wthout Iloss of the

enterprise’'s identity as an enterpri se.

Kragness, 830 F.2d at 856 (citations, quotation, and alteration onitted).
We resolve that the Conplaint could support a conclusion that Lenmaire's
bankruptcy estate exhibited the requisite continuity of structure and
per sonnel

We have already conmented that the Conplaint enbraces an intricate
and organi zed schene. The players, who renmai ned constant throughout the
endeavor, devised a detailed plan to defraud Handeen. Lenaire, the prinmary
beneficiary, was required to file a bankruptcy petition, make various court
appearances, lend his signature to docunments, and conply with the repaynent
plan. The parents, who made false clains in order to deplete estate assets
and syphoned noney back to Gegory, assuned the role of fictitious
creditors. The Firm directed the affair, representing Lenmaire and his

parents, and took prinmary responsibility for shepherding the estate through
our often | abyrinthine | egal system

Conparing these allegations to the guidelines announced in Kragness
is a fairly straightforward undertaking. Under the facts as we nust
construe them it is not challenging to discern a
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continuity of structure. If Handeen is correct in his depiction, the
bankruptcy estate, perhaps captained by the Firm was assuredly betokened
by a “system of authority that provide[d] a nechanism for directing the
group’s affairs on a continuing . . . basis.” Kragness, 830 F.2d at 856.
Moving to the personnel question, we believe the rel ati onshi ps between the
several actors suffice to denpnstrate a sophisticated organizationa
pattern.® Put sinply, the sort of association described in the Conplaint,
if proven at trial, would adequately show that the estate possessed
continuity of structure and personnel

c. Ascertainable structure

In assessing whether an alleged enterprise has an ascertainable
structure distinct fromthat inherent in a pattern of racketeering, it is
our nornal practice to determine if the enterprise would still exist were
the predicate acts renoved fromthe equation. “Separating the enterprise
fromthe pattern of racketeering is generally not problematic where a | ega
entity is involved, since this entity is likely to be clearly distinct from

the acts of racketeering.” Kragness, 830 F.2d at 855 n.10 (quotation
onitted). It should cone as no surprise, then, that we ascertain the

bankruptcy estate, a legal entity, would have endured even if the slate
were wi ped clean of the underlying racketeering activity. Absent the
fraudulent filings, the fictitious clains,

%t appears to us fundanental that the continuity of personnel
element will be satisfied where continuity of structure has been
establ i shed and where, as here, the nenbership of an enterprise does not
change.

|t might be argued that the enterprise would have col | apsed
wi t hout the fraudul ent subnissions because failure to file those
docunents woul d have resulted in dismssal of Lemmire’'s petition. In
renovi ng the predicate acts fromour anal ysis, however, we assune
that the filings would have been
made, but with accurate contents. Oherwise, it would be unduly
difficult to find an enterprise in situations simlar to this.
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and the mail fraud schene, the estate would have persevered as a valid
attenpt to give Lenmaire an economc “fresh start.” The estate would stil
have continued as a vehicle for obtaining a legitimate di scharge of debts
t hrough the paynent of creditors. Cf. Atlas, 886 F.2d at 996 (detecting
distinct entity where, after putting aside predicate acts, enterprise stil
exhi bited on-going structure by selling real estate, |oaning noney, and
bui | di ng houses); Kragness, 830 F.2d at 857-58 (involving enterprise that
purchased property, acquired airplanes, and rented buildings). But cf.
Stephens, Inc. v. GCelderman, Inc., 962 F.2d 808, 816 (8th Gir.
1992) (failing to find separate enterprise where, absent predicate acts, the

association had “no formor structure.”). The enterprise had an ongoing
structure independent fromthe predicate acts of racketeering, and there
is little chance that the estate m ght have inperm ssibly been equated with
t hose nefarious deeds. See Lenm 680 F.2d at 1201 (finding ascertainable
structure where the enterprise had not been equated with the predicate acts
of racketeering).

In sum we conclude that Handeen m ght prove, consistent with his
Conpl ai nt, that the bankruptcy estate possessed those

Y"This Court has previously held that a Chapter 13
bankruptcy estate survives confirmation of the debtor’s repaynent
plan. See Security Bank v. Neiman, 1 F.3d 687, 690 (8th Cr
1993).
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characteristics coommon to RICO enterprises.®® Having thus decided, we now
proceed to the lingering issues in this appeal

3. Pattern

It is by now famliar doctrine that a pattern of racketeering
activity is present only when predicate acts are |linked by “continuity plus
relationship.” HJ., Inc. v. Northwestern Bell Tel. Co., 492 U S 229, 239
(1989) (enphasis omtted). Prohibited activities are related if they “have

the sane or sinmilar purposes, results, participants, victins, or nethods
of  conmi ssi on, or otherwise are interrelated by distinguishing
characteristics and are not isolated events.” Id. at 240 (quotation
omtted). Continuity is nore of an abstraction, but the Court has referred
to it as “both a closed- and open-ended concept,” id. at 241, which is
principally tenmporal in nature. “A party alleging a RICO violation my
denonstrate continuity over a closed period by proving a series of related
predi cates extending over a substantial period of tinme.” 1d. at 242.
Failure to shoulder this burden is not an insuperable bar to relief,
however, because even if the acts do not span the years necessary to
establish closed-ended continuity, see Primary Care Investors, Seven, |nc.
v. PHP Healthcare Corp., 986 F.2d 1208, 1215 (8th Cr. 1993)(“CQ her
Crcuits have consistently held that the requirenent of continuity over a

closed period is not nmet when the predicate acts extend less than a
year.”), the predicates will neet the definition of open-ended continuity
to the extent they

¥ n reaching this result, we take confort in cases which
indicate that a probate estate can act as a RICO enterpri se.
See, e.qg., GQunther v. Dinger, 547 F. Supp. 25, 27 (S.D.N.Y.
1982) (concluding that a probate estate can be a RI CO enterprise).
By our estimation, there is little difference, as far as the
federal racketeering statute is concerned, between a probate
estate and a bankruptcy estate.
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“involve a distinct threat of long-termracketeering activity,” HJ., 492

U S at 242 (enphasis added). “The determination of a pattern of
racketeering activity is a factual determnation.” Terry A lLanbert
Plunbing, Inc. v. Western Sec. Bank, 934 F.2d 976, 980 (8th Cir. 1991).

The predicate acts relied upon by Handeen were rel ated, as they had
t he sane purposes, results, participants, and victim Additionally, the
racketeering activity described in the Conplaint, which began in January
1987 and concluded with nonthly acts of asserted mail fraud that persisted
through early 1990, was pervasive and is nore than sufficient to
denonstrate cl osed-ended continuity.?® See D anonds Plus. Inc. v. Kol ber
960 F.2d 765, 769 (8th Gr. 1992)(identifying as adequate nmultiple acts
conmmtted over two year span); Atlas, 886 F.2d at 994 (finding continuity

where conduct occurred over a period of nore than three years). Because
the predicate acts allegedly comritted by the attorneys exhibited both
rel atedness and continuity, we nust reject the Firnis argunent that Handeen
has failed to show a pattern of racketeering activity.

4. Racketeering Activity

In challenging Handeen's assertion that the Firm engaged in
“racketeering activity” as that term has been defined by Congress,

The Firm places much stock in Lanbert, 934 F.2d at 981,
where we adjudged that “a single transaction which involves only
one victimand takes place over a short period of tine does not
constitute the pattern of racketeering required for |long-term

crimnal activity under a RICOclaim” W still adhere to this
statenment, but we cannot classify the racketeering activity
recounted by Handeen as “a single transaction.” Mreover, we do

not believe a period exceeding three years represents “a short
period of tine.”
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see 18 U.S.C. 8§ 1961(1) (1994) (listing as predicate acts certain state | aw
crinmes, conduct that is “indictable” under various federal provisions, and
nurmerous ot her “offenses”), the Firmessentially relies on an avernent that
the lawyers are not guilty of any “actionabl e behavior.” This exenplifies
a fallacy in reasoning commonly known as “begging the question.” For
exanple, the Firm posits that the attorneys could not have conmitted a
crinme by instructing the elder Lenaires to press a claimagainst the estate
because “Gregory Lemnire believed . . . that the suns represented by the
prom ssory note were justly due and owing to his parents” and “[r]el atives
are pernmitted to assert clains in a bankruptcy proceeding.” This is al
good and well, but these bald assertions, unsupported by affidavit or
deposition testinony, do not even begin to explain why Handeen's Conpl ai nt,
whi ch expressly naintains the Lemaires’ clains were fraudul ent, does not
state a predicate act. Simlarly, the Firmdenies it had any “obligation”
to notify the Chapter 13 trustee of Gegory's change of address and
enpl oynent, but this is absolutely irrelevant to Handeen's assertion that
the lawers’ involvenent in Lenmaire' s conceal nent anounted to mail fraud
or some other crine.?

Put succinctly, the Firmhas not listed the elenents of the various
of fenses and ventured to denonstrate why Handeen's proof is |acking.
Instead, the |awers have proffered conclusory denials. This is an
i nsufficient showing on behalf of a litigant who seeks sunmary judgnent.
It is an elenmentary precept of civil procedure that “[t]he party noving for
summary judgnent cannot sustain his

20\ note that the Firm does not contest Handeen’s
representations under Rule 9(b) of the Federal Rules of G vil
Procedure. Cf. Murr Plunbing, Inc. v. Scherer Bros. Fin. Servs.
Co., 48 F.3d 1066, 1069 (8th G r. 1995)(“The particularity
requi renents of Rule 9(b) apply to allegations of mail fraud

and wire fraud . . . when used as predicate acts for a RICO
claim”).
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burden nerely by denying the allegations in the opponent’s pleadings.” 10A
Charles AL Wight et al., Federal Practice and Procedure § 2727, at 131 (2d
ed. 1983). Inportantly, “a party nmoving for summary judgnent is not
entitled to a judgnent nerely because the facts he offers appear nore
pl ausi bl e than those tendered in opposition, or because it appears that the
adversary is unlikely to prevail at trial.” Id. § 2725, at 104-05.
Handeen's Conplaint is not so facially deficient that we could justifiably
say he will be unable to corroborate his allegations that the Firm
comm tted designated predicate acts contained in 18 U S.C. 8§ 1961(1). As
a consequence, the Firmis not entitled to sunmary judgnent.

5. Injury

The Firm next argues that Handeen has no standing to prosecute this
action because he has not suffered an injury to his business or property
attributable to a RICO violation. See Sedima, 473 U S. at 496 (“[T]he
plaintiff only has standing if, and can only recover to the extent that,
he has been injured in his business or property by the conduct constituting
the violation.”). W disagree. Handeen poses nany diverse theories to
expose how he was injured by the RRCO enterprise. As an exanple, he cites
the attorneys’ fees he incurred in objecting to the Lemaires’ supposedly
fraudulent clains.?? W think that this asserted liability, if proven at
trial, qualifies as an injury to business or property that was proximtely
caused by a predicate act of racketeering. See Holnes v. Securities
| nvestor Protection Corp., 503 U S. 258, 268

2'Here, the Firm does advert to the record in an attenpt to
establish that Handeen has not adequately denonstrated his
clainmed attorneys’ fees. W hold, however, that the docunents
subm tted by Handeen are sufficient to raise a genuine issue of
material fact on this point.
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(1992) (deciding that RICO violation nust be proximate cause of injury to

busi ness or property); Bowran v. Western Auto Supply Co., 985 F.2d 383
385-86 (8th Gr.)(explaining that a § 1962(c) plaintiff nust allege injury
traceable to a predicate act of racketeering), cert. denied, 508 U S. 957

(1993). Because this ground for recovery is, in itself, sufficient to
convey standing, we need not consider the soundness of the other
al ternatives advanced by Handeen

C. 18 U.S.C. § 1962(d)

Handeen also charges that the Firm violated 18 U S. C. § 1962(d)
through participation in a RICO conspiracy. Wen a plaintiff has already
established a right to relief under 8 1962(c), he may show a conspiracy to
violate RICO sinply by presenting additional evidence that the defendant
entered into an agreenent to breach the statute. See United States v.
Bennett, 44 F.3d 1364, 1374 (8th Gr.), cert. denied, 115 S. C. 2279, and
cert. denied, 115 S. C. 2585, and cert. denied, 116 S. C. 98 (1995). 1In
the context of this case, it is nonentous that a plaintiff “need only

establish a tacit understandi ng between the parties, and this may be shown
whol Iy through the circunstantial evidence of [each defendant’s] actions.”
Darden, 70 F.3d at 1518 (8th G r. 1995)(quotation onmitted). On the force
of these authorities, we believe that Handeen's Conplaint, broadly
construed, provides an anple foundation to sustain a finding that the Firm
“objectively manifested an agreenent to participate directly, or
indirectly, in the affairs of [the] enterprise through the conm ssion of
two or nore predicate crines.” Bennett, 44 F.3d at 1372 (quotation
omtted).

D. The State Law Caim
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Handeen also attenpts to hold the Firmliable under state |aw, and
to buttress this endeavor he alludes in his Conplaint to two M nnesota
statutes. See Mnn. Stat. Ann. 88 481.07-.071 (West 1990). The district
court granted sunmmary judgnent on this aspect of the case because it
reasoned that the enactnents in question nerely authorize trebl e damges
in certain civil suits and do not create i ndependent grounds for relief.
See Glchrist v. Perl, 387 NW2d 412, 419 (Mnn. 1986)(stating that the
two provisions are “virtually identical”); Love v. Anderson, 61 N W2d 419,
422 (M nn. 1953)(“[Mnn. Stat. Ann. 8§ 481.07] deals with penalties for
deceit or collusion. It does not create a new cause of action. The conmon
| aw gives the right of action and the statute the penalty.”). W think the

district court correctly appraised the | egal effect of these statutes, but
in light of the peculiar stance in which this action presents itself, we
cannot agree that summary judgnment was appropriate. W note, in
particular, that this claimexpressly incorporates all of the allegations
relevant to the RICO charge, and Handeen unequivocally asserts that the
Firm acted to “deceive a party to a court proceeding and deceive the
court.” Mndful of the liberal construction we are required at this stage
of the proceedings to afford the Conplaint, we ascertain that Handeen's
pl eadi ng sufficiently conveys that he intends to prove the Firmcomitted
“deceit” in violation of the common |aw. @ ving Handeen the benefit of the
doubt, we accept his explanation that he invoked Mnn. Stat. Ann. 88§
481. 07-.071 for danages purposes only. Neverthel ess, because the district
court dismssed this portion of the Conplaint on purely procedural grounds,
we think it would be advisable for that court, with its greater famliarity
with local law, to determ ne on renmand whet her Handeen’s contenti ons could
constitute “deceit or collusion” pursuant to the comon | aw of M nnesota
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[11. CONCLUSI ON

For reasons expressed in the precedi ng pages, we reverse the district
court’s order to the extent it grants the Firms notion for sunmmary
judgnent on Handeen's state law and RICO clains. W affirmthe district
court’s order in all other respects and remand for further proceedings
consistent with this opinion.

AFFI RVED | N PART, REVERSED I N PART, AND REMANDED.
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